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Concept of Hudud 

Sisters in Islam acknowledges that the Qur’an has prescribed punishment for the crimes 

of theft (sariqah), robbery (hirabah), adultery (zina) and slanderous accusation of zina 

(qazaf). However, Hudud Allah in the Qur’an is a much broader concept, which is neither 

confined to punishments nor to a legal framework, but provides a comprehensive set of 

guidelines on moral, legal and religious themes. “The bounds or limits set by God” 

(2:229) which should not be transgressed, embody all that God orders or forbids, and 

are not limited to certain punishments as in the Hudud law. The Qur’an uses the term 

hudud in relation to fasting, inheritance and family laws, in addition to using the word in 

its general and wider meaning, which embodies all God’s teachings and laws. 

Unfortunately, provisions under fiqh (human juristic thought and interpretations) have 

reduced this broad comprehensive concept to mean quantified, mandatory and 

invariable punishment. Not only that, the Quranic prescription for four offences has been 

expanded to six in fiqh formulations (to include apostasy and drinking of intoxicants). 

 

With regards to the criminal law aspect, although human judgement cannot abolish the 

offences as stated in the Qur’an, it can decide whether the conditions for enforcement of 

the penalties have been satisfied. SIS takes the position that the hudud criminal law 

should not be adopted and enforced in Malaysia for various reasons: For instance, there 

is a lack of understanding on the concept of repentance and reform when “hudud” is 

codified as criminal law. Whereas the Qur’an has in all four instances made provisions 

for repentance and reform, juristic doctrine has either left this totally out or reduced it to a 

mechanical formality.  

 

A Hadith (Traditions and sayings of the Prophet) says: “Avert the hudud from being 

inflicted as much as you can, and whenever you find a way for a release [of a defendant] 

go through it, since it is better for one who rules to make a mistake in acquitting, than to 

make it in punishment”. 
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This has led to the legal maxim of fiqh: Suspend the hudud in doubtful situations. 

Jumhur (majority) opinion had adopted this hadith and ruled that doubt invalidates the 

hudud.  This is applied during the judicial process. Professor Hashim Kamali1 argues 

that the general language of the hadith which is not specified to the evidential process 

alone, could mean that doubt of any kind would fall within the purpose and cautionary 

advice of the Hadith. Therefore, the circumstances of modern society, the ubiquitous 

temptation to sin on the one hand, rampant secularity and a total absence of the 

necessary context and conditions for the enforcement of hudud, presents a doubtful 

situation that would fall within the broad meaning and purpose of this hadith. The hudud 

punishments would automatically be reduced to ta’zir (discretionary) which can include a 

variety of punishments, including corporal punishment that the legislature and court 

might consider most suitable for purposes of reform and deterrence. 

 

The goal of Islamic authorities is to prevent crime in the first place, and not to inflict 

punishments. Promoting and protecting the human rights of the ummah (community), 

ensuring socio-economic justice, educating the ummah about God’s teachings and laws 

in order that they become responsible for abiding by them are prerequisites before the 

hudud punishments can be implemented. The Islamic authorities must ensure education 

and conformity to Islamic values (e.g. that the society is free from want and temptation) 

before enforcing the hudud. To insist on the imposition of hudud in isolation to societal 

conditions, without providing the necessary context and environment, is not likely to 

engender the desired results and may even prove oppressive and unjust. The record of 

enforcement in countries such as Pakistan and Nigeria have resulted in gross abuses 

and have brought Islam and hudud law into disrepute. The current implementation of 

hudud laws has shown itself to be an extreme criminal violation of the rights, biology and 

victim status of women.  

 

Gender Discrimination  

The recently amended article 8(2) of the Federal Constitution states that: 

Except as expressly authorized by this Constitution, there shall be no discrimination 

against citizens on the ground only of religion, race, descent, place of birth or gender in 

                                                 
1 He has written books on, e.g. “Punishment in Islamic law: An Enquiry into the Hudud Bill of Kelantan”; 
“Freedom of Expression in Islam”; “Islamic Law in Malaysia: Issues and Development”. 
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any law or in the appointment to any office or employment under a public authority or in 

the administration of any law relating to the acquisition, holding or disposition of property 

or the establishing or carrying on of any trade, business, profession, vocation or 

employment. 

 

This constitutional amendment is a major step forward in implementing the 

Government's commitment to uphold the principle of equality between men and women 

in Malaysia. The Hudud enactment passed by the Terengganu state government 

constitutes a gross violation of the principles of justice and equality in Islam, as well as 

the constitutional protection against discrimination.  

 

Under this enactment, a woman who reports she has been raped will be charged for 

qazaf (slanderous accusation) and flogged 80 lashes if she is unable to present clear 

evidence to prove the rape. Therefore the burden of proof is on the victim instead of on 

the State prosecutors. 

 

An unmarried woman who is pregnant is assumed to have committed zina, unless she 

can prove that she has been raped – the burden of proof is always on the woman. 

 

A woman cannot be a witness as only Muslim men are eligible to be considered as 

witnesses in hudud cases. Therefore three quarters of the population are automatically 

disqualified from being considered as possible witnesses – all non-Muslims and all 

Muslim women. 

 

These irrational provisions that discriminate against women are man-made innovations; 

there are no such provisions in the Qur’an and authentic hadith. On the contrary, the 

Qur’anic provisions are very protective of women. 

 

The requirement of (at least) four witnesses that is provided for in the literal meaning of 

Surah An-Nur 24 : 4 was specially revealed to protect women from slander and casual 

accusations of zina, not to protect men from charges of rape : 

 

And those [masculine plural] who launch a charge against chaste women 

[muhsanat-feminine plural], and produce not four witnesses (to support 
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their allegations) – flog them [masculine plural] with eighty stripes and 

reject their [masculine plural] evidence ever after; for such men are 

wicked transgressors 

 

In Arabic grammar, masculine plural may also be used in a general sense to include 

both males and females, therefore women who accuse other women of zina may also be 

liable for the offence of qazaf. However, feminine plural is used in a specific sense to 

include females only.  

 

The letter and spirit of the revelations in Surah An-Nur is to protect women from being 

victimized by slanderous accusations of zina. The occasion for revelation (asbab al-

nuzul) of this verse is the historical incident where the Prophet’s wife, Aishah r.a., who 

had accompanied him on an expedition in the year 5 A.H., was inadvertently left behind 

when the Muslims struck camp before dawn. Several hours later, she was found by one 

of the Prophet’s Companions who put her on his camel and brought her, leading the 

camel on foot, to the next halting place of the army. This incident gave occasion to 

enemies to raise a false and malicious rumour. Following this episode, the four 

witnesses rule was imposed through divine revelation to require the strongest possible 

direct evidence before any allegations might be made against a woman’s chastity. 

 

In a hadith of the Prophet, falsely accusing a woman of zina is also listed as one of the 

seven major sins that should be avoided by a Muslim (the other six major sins are -- 

ascribing partners to God, witchcraft, murder, usury, misappropriating property of 

orphans, and desertion, at a time of war, from the battlefield in the face of the enemy). 

 

The Hudud enactment disqualification of women as witnesses in all cases of hudud and 

qisas (principle of retaliation) also has no precedence in the practice of the Prophet. 

There are cases in which the Prophet accepted the evidence of a woman e.g. in the 

case of a girl who had been robbed and brutally assaulted (reported in Muslim, Jamaul 

Fawaid Hadith No. 5231, 5233 and 5234), and in the case of a woman who was raped 

by an unknown man on her way to the mosque for the dawn prayers (reported in Abu 

Daud and Tirmidhi). There is also the instance of the wife of Sayidinna Othman, who 

was the only witness to the assassination of her husband. It was solely on the basis of 

her evidence that there was a demand for qisas by a number of Companions, and none 
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raised any objection that in the absence of a male witness the demand for qisas was not 

tenable. 

 

As stated above, it is an accepted doctrine on the concept of hudud in Islamic law that it 

is better for many guilty persons to go free from earthly punishment than for one 

innocent person to be wrongly convicted. However, this doctrine has been perverted in 

these man-made codifications. Injunctions originally meant to protect women from being 

easily accused of illicit sex have been distorted into provisions that men need to be 

protected from women’s accusations of rape! The idea seems to be that it is better for 

almost all guilty men to go free (although some of them have sinned not only against 

God but also committed a violent crime against a fellow human being) than for one 

innocent man to be wrongly convicted and that it is better for many innocent women to 

be wrongly convicted and further victimized than for one guilty woman to go free 

(although she has only sinned against God). 

 

There is gross confusion between rape and zina, when rape is regarded to be “zina by 

force” within the category of zina in these man-made codifications. Actually, zina is a sin 

involving the “Rights of God” (huquq Allah), and rape cannot be equated with zina. Rape 

is both a sin against the Rights of God and a violent crime against the Rights of Humans 

(huquq insan). Violation of Rights of God require very stringent proof before earthly 

punishment may be imposed, (as God in His infinite Mercy may forgive the sinner); but 

violation of Rights of Humans may admit circumstantial evidence. It is acknowledged by 

legal practitioners, as well as by medical doctors and counsellors, that even 

circumstantial evidence is often difficult to obtain in rape cases. The present Penal Code 

and Criminal Procedure Code, which are in conformity with the principles of ta’zir 

legislation under Islamic criminal jurisprudence, provides for circumstantial evidence. It is 

inevitable, however, that in some cases, the prosecution would fail to produce sufficient 

evidence to convict the accused, and the accused would be acquitted, not because he is 

actually innocent, but because he is given the benefit of the doubt. The acquittal of the 

alleged rapist does not mean that the victim is lying, it merely means that the state 

prosecutors have failed to prove the case beyond reasonable doubt. There was better 

understanding on the crime of rape in certain classical Islamic jurisprudence, when rape 

was not classified under a sub-category of zina (as it is in codified modern legislations 

including in Terengganu). Instead, rape was classified under categories of violent crimes 
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– either hirabah (robbery) or ightisab (violent trespass, usurpation) – and was regarded 

by a classical jurist, Ibn ‘Arabi as the worst form of hirabah. Unfortunately, whenever 

there is diversity of opinions in classical jurisprudence, the tendency of these man-made 

codifications in these modern times is to select the most oppressive and misogynistic 

opinion. The presumption that an unmarried pregnant woman is guilty of zina unless she 

can prove to the contrary was rejected by the majority classical opinion and accepted 

only by a minority opinion, but it is this minority opinion that is being codified into these 

present day enactments. 

 

Apostasy and Freedom of Religion 

The tendency to select the most severe and oppressive opinion to codify into law is also 

displayed on the issue of apostasy. Traditionally there are three juristic positions on 

apostasy: There is the severe view that the death punishment is prescribed for all 

apostates. There is another view that the death penalty is prescribed only if apostasy is 

accompanied by rebellion against the community and its legitimate leadership. Therefore 

punishment is meant not for apostasy that emanated from personal conviction and 

belief, but for causing violent disturbance, rebellion and high treason against the 

community and its legitimate leadership. This position is also related to the view that 

even though apostasy is a great sin, a personal change of faith merits no earthly 

punishment. This enlightened view is the official position of the al-Azhar University.  

 

However, the Terengganu and Kelantan enactments have chosen to codify the most 

severe juristic opinion. In the BN States, the approach in dealing with apostasy is a 

compromise position: one-year compulsory rehabilitation instead of death. If at the end 

of the detention period, the person still refuses to repent, then the judge will declare that 

the person is no longer a Muslim and order his release. One-year mandatory detention is 

no consolation to freedom of religion. The person’s rights and fundamental liberties have 

been violated. If he is married, his marriage will be dissolved and the judge will 

determine his obligations or liabilities under Islamic Family Law.  

 

Yet, the Qur’an is explicit in its recognition of freedom of religion and there exists within 

the Islamic juristic heritage a position that supports freedom of religion. This position is 

further strengthened by the official al-Azhar position under the current progressive 

Sheikh, Dr Mohammed Sayed Tantawi. And yet when the religious authorities codify 
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Islamic teachings into law, it is seldom that they would choose the most enlightened 

opinion. 

 

Understanding severity of punishments 

The hudud punishments such as cutting the hand of a thief, appears to be very severe, 

and the Terengganu enactment always opts for the most unforgiving and severe opinion. 

For instance, the punishment of cutting off the left foot for the second offence of theft is a 

minority opinion, as there is also the opinion that there is no second amputation for 

subsequent offences. There is also another opinion that the hadd punishment of 

amputation is not for first time offenders. It should also be understood that severe 

punishments for theft were common in all societies in the medieval ages e.g. theft was 

an offence punishable by death in England until the nineteenth century. Amputation of 

limbs was also a common punishment in many medieval European societies, and such 

punishments were often imposed upon the poor and the weak for offences against their 

lords e.g. for hunting or poaching on the lords’ lands. In fact, Islamic law imposes a limit 

to these severe punishments by imposing various conditions before such punishments 

can be carried out e.g. the hadd punishment for theft cannot be carried out if the person 

who committed the offence was in need, if the stolen articles were below a certain value 

or if the owner was negligent and did not take proper steps to safeguard the articles in a 

secure place. It is a well known fact in history that the second Caliph, Umar al-Khattab 

suspended the hadd punishment during a period of scarcity of food (perhaps may be 

translated as economic recession in modern times). The hadd punishment for theft is 

meant for a society where everybody’s needs are taken care of (possibly translated as a 

welfare state in modern times).  

 

There is also a minority juristic opinion that the hudud punishments prescribed are 

meant as the maximum limits of punishment. 

 

Regarding the punishments for illicit sexual intercourse, it has been pointed out that the 

punishment of stoning to death for married offenders is not prescribed in the Qur’an. The 

only punishment prescribed in the Qur’an is that of whipping. It has been argued that the 

case where the stoning punishment was carried out during the Prophet’s time, was 

based on the punishment prescribed in the Torah of Prophet Moses, and occurred 

before the revelations in the Qur’an which replaced stoning to death with whipping. This 
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argument was at one time accepted by the Pakistan Federal Shariat Court in Hazoor 

Bakhsh v. Federation of Pakistan [PLD (1981) FSC 145], who held that the punishment 

of stoning to death is repugnant to Islam. However, under pressure from the 

conservatives, the Shariat Review Petition of the same case [PLD (1983) FSC 325] 

upheld the contrary opinion that stoning was an Islamic punishment. There is also a 

minority opinion that the hadd punishment for illicit sex is only applicable to offenders 

who were married parties to a valid marriage, and not to unmarried persons. 

 

Discrimination between Muslims and others 

While on the provisions as to witnesses, the Hudud law discriminates against non-

Muslims, in some other respects, the Hudud enactment passed by Terengganu may be 

said to discriminate in favour of non-Muslims. For instance, a Muslim convicted of theft 

would have his hand amputated while a non-Muslim convicted of the same offence 

would only be punished with imprisonment. A non-Muslim is also given the free choice to 

select whichever law he wishes to be tried under. Therefore, if he feels he could get 

acquitted under the Hudud law, he would choose to be tried under Hudud, and if he feels 

that he is bound to be convicted he would choose to be tried under the Penal Code. In 

any case, a dichotomous system of laws, regardless of who is being discriminated 

against, violates the constitutional guarantees on equality as well as universal principles 

on equity and justice. The existence of inequality and injustice based on religion is 

bound to raise conflicts between Muslims and people of other faiths in our multi-religious 

country. At the same time however, non-Muslims cannot be secure that this “choice” 

would always be open to them, for should the conservative forces among the Muslims 

become stronger, they may well amend the statutory provision in the law to impose their 

version of hudud on everyone.  

 

Human rights 

The rise of the modern human rights movement has tumbled the moral foundations of 

segregation and discrimination against women and non-Muslims. This poses a challenge 

to traditional fiqh conception that provides different rights for men, women, and non-

Muslims. The universal normative claims of religions such as Christianity and Islam are a 

call for all human beings to accept the faith in order to benefit from its normative system 

as defined by the dominant doctrine of the particular faith. In contrast the universality of 

human rights is supposed to represent a convergence of different traditions and be 
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available to all human beings, regardless of religious or other social status. The former is 

premised on an assertion of the exclusive moral superiority of one religion, the latter is 

supposed to be founded on the inclusive morality of different religious and cultural 

traditions. One is exclusive, the other inclusive.  

 

The challenge to Muslim societies today is the need to examine the relationship between 

our understandings and practice of Islam, on the one hand, and human rights on the 

other. [Human agency is central to our understanding and practice of Islam;  Qur'an and 

Sunnah have no meaning and relevance in the daily life of the individual believers and 

the community as a whole except through human understanding and behaviour. Human 

agency was integral to the process of revelation, interpretation and practice from the 

very beginning. Therefore a sharp distinction between the religious and secular is 

misleading. The community, according to the earliest charter or constitution that was 

signed by the Prophet Muhammad (the Medina charter) includes not only its Muslim 

members but also the people of other faiths within the community. 

 

There is a need to develop a discourse whereby Muslims can be persuaded to 

understand and accept that the concepts of equality for women and people of other 

faiths, freedom of religion, and human rights as consistent with the religious teachings of 

Islam. SIS also believes that general moral education and spiritual awareness are the 

best possible weapons in tackling the various ills in our society, rather than the 

imposition of severe punishments. Islam teaches the spirit of universal love among the 

community, and also emphasizes upon the importance of repentance and rehabilitation 

of sinners. God’s forgiveness and mercy is a constant and recurring theme in the Qur’an.  

 


